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1.  Introduction 
 
Support for justice provision, both formal and informal, constitutes a significant 
element of donor assistance in Nepal. An initial shift towards supporting informal 
justice mechanisms (IJMs)1 began during the decade-long violent conflict between 
the state and the Maoists that continued until the signing of the Comprehensive 
Peace Agreement (CPA) in 2006. Donors have since renewed support for the reform 
and strengthening of the formal justice sector, but have continued to support IJMs. In 
particular, they have supported ‘new’ IJMs such as paralegal and community 
mediation committees. These systems today make up one layer of an increasingly 
complex matrix of formal and informal justice mechanisms, which include both 
traditional and other non-donor supported IJMs.   
 
This paper builds on questions raised by earlier Saferworld research into IJMs, 
conducted between November 2009 and April 20102. This research revealed a 
complex and seemingly disjointed patchwork of donor-supported IJM projects, most 
of which were operating at a fairly small scale and without clear links either to formal 
or to other informal justice mechanisms. The research raised a number of 
challenging questions, including how and why donors first began supporting new 
IJMs, whether and how these new systems contribute to the strengthening of a 
broader system of justice in Nepal and to what extent their creation has supported 
ongoing peacebuilding efforts across the country. 
 
This paper considers these questions by analysing the considerations and 
assumptions that have motivated donors’ support for new IJMs and examining what 
impact donor-supported IJMs have had on broader power and conflict dynamics. The 
paper examines the extent to which donors’ support for IJMs has been given blindly, 
without a robust strategy that is informed by contextual conflict analysis. The 
importance of answering these questions extends beyond their implications for 
programming justice support in Nepal and reveals important considerations that 
donors elsewhere should make when deciding whether and how to support IJMs. 
 
1.1  Methodology and scope 
 
In addition to Saferworld’s initial mapping assessment of donor-funded IJMs, 
mentioned above, this paper also builds on national surveys of perceptions of 

                                                            
1 ‘Informal justice mechanisms’ refer to all non-state justice structures and processes; a more detailed 
definition is provided later in the paper. 
2 This research was internal and has not yet been published.  
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security and justice carried out by Saferworld annually since 20073 as well as 
assessments of security and justice in six districts in Nepal, which were conducted in 
20094. 
 

Questions raised by earlier research were explored further in semi-structured 
interviews with donors, Nepali government officials and political analysts in 
Kathmandu in September 2010. Field research was also conducted in September 
and October 2010 in three districts: Dhanusa in the South-eastern Terai, Panchthar 
in the Eastern Hill Region and Kaski in the Central Hill Region.5  
 
The nature of major disputes in the three districts researched varied significantly. In 
Dhanusa, the most frequent sources of conflict related to land and to gender-based 
issues, particularly dowry-related disputes and rape. Disputes over inheritance and 
crop compensation were also common, as were alcohol-related incidents. In 
Panchthar, violence related to alcohol abuse was a far greater problem, as were 
polygamy, domestic violence and rape. In Kaski, disputes centred on family matters, 
including polygamy, adultery and domestic abuse or on territorial or inheritance-
based land and financial disputes. 
 
The field research consisted of focus group discussions and key informant interviews 
with both providers and users of various formal and informal justice mechanisms. 
Respondents were asked to reflect on major sources of disputes before, during and 
after the conflict, where they go first when faced with various kinds of disputes, who 
has the final decision-making authority and how those individuals or systems are 
linked with one another, how decisions are enforced and what historical changes 
they either perceive or have witnessed regarding access to justice. Providers were 
asked additional questions that probed deeper into the processes they utilised and 
their perceptions of why users either do or do not use their systems. 
 
Limitations of time and geographic spread made it impossible to be comprehensive. 
In order to provide adequate depth, the research focused on a few donor-supported 
programmes. In Dhanusa and Kaski, Saferworld’s research looked at the role of The 
Asia Foundation (TAF)-funded Community Mediation Committees (CMCs). In 
Dhanusa, research also covered DfID-funded CMCs and both UNDP and DfID-
funded paralegal programmes. In Panchthar and Kaski, Saferworld investigated 
UNICEF-supported paralegal programmes. In addition, Saferworld spoke to 
members of the District court and court-referral mediation systems in Kaski and 
researchers in all three districts visited Village Development Committees (VDCs) 
where no new IJM existed. 
 
The research is in no way intended to constitute an evaluation of any of these 
initiatives. The conclusions of this paper are thus intended to be general observations 
about donor support for IJMs as a whole, rather than a commentary on any 
programme in particular. 
 
1.3  Definitions 
 
Throughout this paper, informal justice mechanisms (IJMs) are defined as any non-
state mechanism that provides an opportunity to address grievances, resolve 
disputes and receive justice. This may happen through a variety of processes, 

                                                            
3 Saferworld with Interdisciplinary Analysts (March 2010), ”Treading Water? Security and Justice in 
Nepal in 2009”. 
4 Saferworld et al (March 2010), “Security and Justice in Nepal: District Assessment Findings”. 
5 Detailed district-level research will be published separately by Saferworld in early 2011. 
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including arbitration, mediation or negotiation and may include both traditional and 
more recently established mechanisms. Traditional dispute resolution mechanisms 
(TDRMs) refer to the wide range of IJMs that have their roots in the histories and 
cultures of the Nepali people. Most are delivered by elders and religious or traditional 
leaders and have existed for centuries. They are highly diverse and specific to 
particular ethnic and caste groups.  

 
1.4  Structure of the paper 
 
Following the introduction, methodology and a short section on definitions, the paper 
gives a brief overview of donors’ recent support for IJMs. It then explores the main 
motivations that have driven this support. Based on this analysis, it identifies five core 
assumptions that donors made about existing and ‘new’ IJMs in Nepal. The paper 
then examines the validity of these assumptions by reflecting on key findings from 
the district research. The paper concludes with observations about the implications 
for the future of international support for IJMs, both in Nepal and elsewhere. 
 
2.  International support for IJMs during and since the Maoist conflict  
 
Donor support to IJMs in Nepal began in the late-1990s/early 2000s6 just as Nepal’s 
conflict was reaching its height and has concentrated primarily on establishing two 
types of systems: paralegal committees (PLCs) and community mediation 
committees (CMCs). UNICEF, UNDP and the Asian Development Bank (ADB) 
support PLCs, whose primary role is to provide legal and human rights advice to 
disputants and to refer serious and criminal cases to the appropriate authorities. 
Each of these agencies takes a slightly different focus. UNICEF supports over 7,000 
PLCs, focused primarily on issues related to the rights of women and children. UNDP 
supports about 70 PLCs, which are focused on broader access to justice issues. 
ADB supports approximately 15 PLCs that focus specifically on gender-based 
violence. Following a “clear message from the donor that we need to coordinate”,7 
the three agencies are currently in the process of transferring all of the programmes 
to UNICEF management. It remains unclear what this will mean for their focus and 
training, though UNICEF is eager to enhance the focus on children’s rights.  
 
The Asia Foundation (TAF), DfID, DANIDA and UNDP are the primary donors 
supporting CMCs in Nepal. These committees are made up of locally selected 
individuals, who are trained to mediate local disputes and to refer cases that they 
cannot handle. There is some, very limited degree of coordination between donors 
on CMCs. In 2003, a task force was created to coordinate between DfID, TAF, and 
DANIDA to create a harmonised model for community mediation. This model is now 
used by TAF and DANIDA. DfID, however, diverted money towards peacebuilding 

                                                            
6 UNDP has implemented an access to justice programme since 1999, which has included the 
establishment of CMCs in four districts and PLCs in seven districts. UNICEF similarly began their 
paralegal programme in 1999, initially focused on curbing the trafficking of women and children. Today, 
they have PLCs in 23 districts and are expanding to all 75 districts. From 2001 to 2008, DfID funded a 
local NGO to establish CMCs in three districts as a part of their Enabling States Programme. In 2006, 
however, they shifted to provide small support to CMCs in the Madheshi Terai area and increased their 
support to UNICEF PLC programme. TAF’s mediation programme began in the 1990s, but took on new 
life and focus on peacebuilding efforts in 2008 when John Paul Lederach, the peacebuilder, became 
involved. More recently, in January 2010, JICA added their support to a small CMC programme, focused 
on two villages near the Sindhuli Road, which they are constructing. This is a departure from JICA’s 
previous support to the justice sector, which has focused on providing technical assistance for the 
drafting of Nepal’s civil and criminal legal codes and exchange programmes between senior members of 
the two countries’ judiciaries. 
7  UNICEF interview, 22 September 2010. 
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activities, which includes more of a focus on paralegal activities within the Madheshi 
communities of the Terai.  
 
Current levels of co-operation seem even more limited and donors themselves 
appear to be surprisingly unclear about what support they and others are providing to 
IJMs across Nepal. Previous members of the task force with USAID and JICA today 
make up the members of an Alternative Dispute Resolution (ADR) working group, 
which is meant to meet every two months, but seems to meet far less regularly. The 
last comprehensive mapping of donor support to informal justice was conducted in 
2007 by DANIDA. There are plans to have a well-known Nepali NGO update this 
mapping, but it is unclear if or when this will go ahead.  
 
3.  Five assumptions underlying donors’ decision to support ‘new’ IJMs 
 
Donors’ initial motivations for beginning support to new IJMs are enormously difficult 
to uncover. A surprising number of programme documents are not readily available. 
Nevertheless, interviews with current donor staff suggest that five core assumptions 
– both explicitly and implicitly made – have framed the basis upon which these 
programmes were begun and have evolved. These are that: 
 
1. there was/is a ‘vacuum of justice’ created by the conflict; 

2. there were/are a number of obstacles to investing solely in the formal sector; 

3. it is not desirable to work with TDRMs because they do not meet basic human 
rights standards and there are too many different types; 

4. new IJMs will avoid the pitfalls of TDRMs; and 

5. introducing new IJMs will have a positive effect on the ‘marketplace’ for justice 
and will ultimately increase access to justice. 

 
3.1  Assumption 1: Nepal’s conflict caused a ‘justice vacuum’ 
 
Donors and, indeed, many Nepalis commonly believe that Nepal’s conflict produced 
a vacuum of justice in which both traditional and formal state systems were largely 
abolished. TAF’s programme documents explicitly state that ‘in response to the 
breakdown of traditional methods of dispute resolution in conflict-affected 
communities in Nepal, the Foundation is helping to establish new mechanisms of 
village-based conflict management’.8 Similarly, they and other donors site the 
breakdown of formal judicial and governance systems as a result of Maoist attacks. 
Both the Royal National Army and the Maoist Army sought to control and administer 
justice in territory they controlled, the latter doing so through the establishment of 
“People’s Courts”. Other justice actors became casualties of this process. 
Community leaders who had enjoyed positions of authority within their TDRMs 
aligned themselves with the interests of those who controlled their territory or were 
squeezed out by military and paramilitary actors, causing many to migrate elsewhere. 
The Maoists directly targeted police stations and members of local government. 
VDCs, which exercised semi-judicial authority at the local level under the Local Self 
Governance Act of 1999, became largely inactive. As the conflict drew to a close with 
the signing of the Comprehensive Peace Agreement (CPA), military actors were 
expected to relinquish their dominant role. The formal sector, which had been 
severely weakened by the conflict found it difficult to fill these resulting gaps.  
 

                                                            
8 The Asia Foundation, “Programs Addressing Violent Conflict”, < 
http://asiafoundation.org/resources/pdfs/Conflict.pdf>, Accessed 22 October 2010. 
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3.2  Assumption 2: Obstacles to supporting the formal justice system 
 
A second set of motivating factors driving donors’ decision to invest in the 
establishment of new IJMs relate to their perception of the challenges and obstacles 
involved in supporting the formal sector. A recent assessment of USAID’s Rule of 
Law programme recommends that now is not an appropriate time to invest in the 
formal sector. Some of the arguments given by them and other donors include:  

 Too weak – structural problems: The major problems with the formal court 
system are well known, and include: weak infrastructure (including large 
distances to district courts); lengthy court processes; prohibitive costs; and 
delays in implementing decisions (51 percent of court decisions made in 2009 
have still not been implemented). 

 Poor governance: Problems with Nepal’s governance systems are also well-
known. It is considered to be highly corrupt, susceptible to the influence of 
both money and political interference. Accountability mechanisms are weak or 
absent. 

 Too weak – does not reach most people: Given these structural and 
governance problems, most Nepali citizens do not even try to access the 
formal justice sector except for serious cases. It is estimated that 
approximately 85 percent of cases are resolved outside of the formal 
system.9 It is impossible to imagine that the formal sector will reach many 
citizens in the near future – and thus investments in the formal sector may not 
reach the poorest and most marginalised, i.e. those who need it most. 

                                                           

 Weakness of the wider security and justice system: The wider security 
and justice system, and particularly the criminal justice system (e.g. police, 
prisons) also has major structural and governance problems, meaning that 
investment in the formal justice sector alone may have little overall impact on 
crime and insecurity.  

 Supporting the formal sector could be conflict-insensitive: Formal 
security and justice institutions were actors in the conflict and some were 
implicated in human rights abuses. Donors may, therefore, be concerned that 
supporting the formal sector will be perceived by many as showing political 
favour to one party over another or of tacit support for actors that have 
committed abuses.  

 Political problems – instability and blockages: There has been constant 
political instability in government since the CPA was adopted, meaning that 
donors are cautious about planning longer-term programmes. In particular, 
some donors question the wisdom of investing large resources until the 
Constitution has been passed10. Another unspoken obstacle relates to the 
region’s geopolitics. It is sometimes suggested that concern among Nepal’s 
neighbours about Western actors investing heavily in the security and justice 
system may be blocking agreement about the form of donor support. 

 Too difficult!  All of the factors above have combined to create a sense that 
providing large-scale support to the formal sector is simply too difficult. Where 

 
9 House of Commons International Development Committee, “DfID’s Programme in Nepal: Sixth Report 
of Session 2009-2010, Vol.1”, p.23. 
10 House of Commons International Development Committee, “DfID’s Programme in Nepal: Sixth Report 
of Session 2009-2010, Vol.1”, p.23; Similarly, USAID recently completed an assessment of their rule of 
law programmes, which suggested that investments in the formal judicial sector do not make sense 
while the country remains without a constitution. 
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this is the case, support for IJMs is to some extent a pragmatic decision, 
along the lines of ‘this door is shut, so we will go through another door’. 

 
3.3  Assumption 3: Not possible/desirable to fund TDRMs 
 
Just as donors perceive various weaknesses with the formal sector, they have similar 
misgivings about TDRMs, which fall into three main categories:  

 TDRMs fall short of basic human rights standards: Traditional systems 
are often criticised for lacking oversight and accountability mechanisms, 
discriminating against marginalised groups (particularly women and lower 
castes), and failing to operate in line with international human rights 
standards. 

 TDRMs were swept away by the conflict: As discussed in Assumption 1, it 
is often thought that the decade of conflict between the state and the Maoists 
led to a breakdown of TDRMs.  

 There are too many different TDRMs: A less frequently stated problem 
(which some interviewees admitted), is that there are a vast number of 
different TDRMs operating among different ethnic groups and castes and in 
different parts of the countries, and that this makes it difficult for donors to 
understand what is there and how they could work with existing mechanisms. 

 
Several donors interviewed claimed both that TDRMs were dismantled through the 
period of Maoist insurgency and that there are too many TDRMs for donors to 
engage with them all effectively! There is an obvious contradiction between these two 
assumptions, yet they appear to both be commonly and simultaneously held by 
donors. 
 
3.4  Assumption 4: New IJMs avoid the pitfalls of TDRMs 
 
Given the perceived problems with both the formal sector and TDRMs, donors are 
more prepared to support new IJMs such as CMCs and PLCs, which they believe will 
avoid the pitfalls of TDRMs. This assumption is based on a number of factors: 
 

- A preference for mediation over arbitration: Many TDRMs exercise some 
form of arbitration in which leaders impose outcomes on disputants. By 
contrast, mediation uses participatory methods to help disputants decide on a 
fair outcome themselves. There is an implicit assumption that mediation is 
always favourable. 

- Hardwiring human rights standards into design and practice: From the 
start, CMCs and PLCs were both designed to respect and defend basic 
human rights. The assumption is that by providing mediators and paralegals 
with basic legal and human rights training, these systems will be immune from 
corruption and that the often-harsh punishments sometimes meted out by 
TDRMs can be avoided.  

- Empowering disadvantaged groups: Whereas TDRMs have been criticised 
for deepening existing unequal power relations between the disputants and 
the persons/institutions involved in settling disputes, PLCs and CMCs seek to 
avoid this by including women and lower-caste groups (e.g. Dalits) and giving 
them training. There is an assumption that inclusion in the programme 
correlates to shifts in the roles they are allowed to exercise and thus in the 
broader makeup of power relations at the local level.  
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- Greater accountability: It is assumed that CMCs and PLCs are more 
accountable, because they are part of a national-level programming 
framework and are implemented in collaboration with local government 
structures (VDCs) and by registered international and local NGOs that have 
their own internal accountability and evaluation requirements in place. 

- Universal models: The new IJMs have tried to establish structures and test 
models that can be replicated in different geographical areas and 
systematically linked to models with broader frameworks for justice provision. 
By contrast, traditional systems are specific to a particular caste/ethnic or 
cultural group. 

 
3.5  Assumption 5: New IJMs will have a positive effect on ‘marketplace’ for 
justice, ultimately leading to greater access to justice 
 
Donors’ least clearly articulated assumption can be summarised with the phrase, “if 
you build it, they will come”! Donors assume that users and disputants will privilege 
new IJMs over alternative traditional, informal and formal systems. Justice is treated 
to some extent like a ‘marketplace’, where new IJMs introduce some healthy 
competition, either driving TDRMs out of business or forcing them to modernise (i.e. 
become less discriminatory and in line with human rights standards). Ultimately, 
donors assume that the new IJMs will demonstrate their effectiveness both by filling 
the ‘justice vacuum’ and by offering ‘better’ justice, and will thus lead to greater 
access to justice for those who need it most. 
 
4.  Challenging the assumptions  
 
Few robust efforts have been made to challenge and examine the validity of 
assumptions that motivated donors’ decisions to begin or continue support to new 
IJMs. Certainly, donors’ assumptions appear to have some validity, but they are often 
oversimplified and miss important considerations, particularly related to Nepal’s 
broader conflict and cultural environment. It is clear that donors have largely not 
sought in any systematic way to understand and strengthen links between informal 
and formal justice mechanisms as a part of broader efforts to build a system of 
justice. Indeed, donors appear to have done very little strategising when considering 
the balance of their investments in the formal vs. informal systems. The result is that 
while new IJMs are clearly making some positive contributions to the broader 
provision of justice, their contribution to improving either the quality or spread of 
citizens’ access to justice remains very limited. 
 
4.1  Assumption 1: The ‘justice vacuum’ 
 
Nepal’s conflict reorganised the landscape of available justice actors, but it did not 
produce the vacuum of justice providers that many donors have assumed. The 
conflict did not impact on the whole country equally, but was concentrated on 
particular areas at different points in time. Even before the conflict, the state 
exercised very limited authority in many of the more remote parts of the country. 
Similarly, the conflict helped to reshape the role and prominence of TDRMs in Nepal, 
but in no way caused them to disappear. In many parts of the country, the Maoists 
did succeed in dismantling the influence of the local state and its traditional leaders, 
who frequently belonged to higher-caste groups. Many TDRMs have, however, 
regained significant influence since the conflict, particularly as a part of broader 
efforts among many ethnic groups to gain greater political representation for their 
customs and language under the new federal system. In districts like Kaski, there is a 
growing trend towards a professionalization of traditional systems in the form of 
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ethnic societies or samajes, many of which are registered with the government. 
These samajes arbitrate disputes among their members and actively lobby for 
recognition of their customary laws within the Nepali legal code. Even where these 
systems have not been organised in such formally recognised ways, locally 
legitimate practices continue to play important roles in resolving local disputes.  
 
The perceived vacuum of justice to which many donors have responded may be one 
of quality, acceptable justice providers, rather than an absence of justice providers in 
general. The RNA and People’s Courts that actively dealt out justice during the 
conflict were well known for abusing their power. Similarly, TDRMs and local 
representatives were often perceived to be discriminatory or abusive, while surviving 
police and courts were inefficient, costly, unaccountable and overly politicised.  
 
Beyond the question of how deep the Nepal’s post-conflict vacuum of justice was, it 
is clear that new IJM programmes have had a very limited impact on filling that 
vacuum. Large numbers of remote communities remain untouched either by new 
IJMs or by re-emerging state systems. Regardless of the quality, then, new IJMs do 
not appear to have resolved one of the core problems to which they were intended to 
address. 
 
4.2  Assumption 3: Not possible/desirable to fund TDRMs 
 
There are certainly problems with many of the TDRMs that survived or have emerged 
anew following the conflict. Many, though certainly not all, fall short of basic human rights 
standards. In Banke district, for instance, the Maauth community practice a Baara Basne 
system in which Chowdharis are selected as local leaders, who arbitrate disputes in 
committees of 12 people. When a party is identified as a culprit, they risk being subjected 
to Khantu, a process that involves placing heated rods on the body. In Panchthar district, 
similarly humiliating punishments such as forcing perpetrators to circle the village painted 
with tar are administered as a part of their traditional Maijan Dewan practice of dispute 
resolution.  
 
The attitude towards informal justice systems has clearly shifted over the last decade. 
According to one interviewee involved in assessing the role of TDRMs and community 
mediation programmes since the 1990s, those involved in Nepal’s judicial system 
regarded informal systems very negatively during the late-1990s/early 2000s. This 
attitude began to change somewhat as they saw the increasing ineffectiveness of the 
formal system. Among donors, suspicion of traditional IJMs does not appear to have 
changed in the same way.  
 
Rather than a justice vacuum, the challenge for many donors may be how to 
understand and engage consistently with such a complex matrix of informal justice 
providers, both traditional and new, as a part of a broader system of justice. This 
complexity certainly presents significant challenges for donors. Good development 
practice, however, begins with understanding one’s context and introducing new 
structures only as a last resort. While donors have made some limited efforts to 
understand traditional systems, these do not appear to have significantly impacted 
programming. JICA, who began supporting community mediation efforts in January 
2010, included a mapping of existing systems as a part of their baseline 
assessments, but there is little indication that this included a particularly robust 
evaluation of their effectiveness or considered the possibility of investing in those 
systems rather than new systems. Similarly, the UNDP has only recently begun 
engaging the question of how and whether they should invest in strengthening 
traditional systems, following the interim-Constitution’s recognition of some 
customary laws and practices. TAF cite an almost mythical ‘Kaplan Report’ published 
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in the mid-1990s as evidence for the breakdown of TDRMs. They claim that this 
report formed the basis upon which their programme was established, but none of 
the staff have read or have access to the report and have certainly not conducted 
any more recent analysis to understand how relevant the report’s findings are today. 
Some, more recent, reports have been conducted for the UNDP and DANIDA, but 
the findings of these reports do not appear to have contributed to a greater shared 
understanding among donors of how informal systems are used by communities to 
resolve either criminal or civil disputes.  
 
4.3 Assumption 4: New IJMs will avoid pitfalls of TDRMs 
 
Donor-supported IJMs have succeeded in avoiding some of the pitfalls of traditional and 
formal justice systems. Case registration data suggests that community mediation and 
paralegal programmes have provided justice for disadvantaged groups in areas where 
they are present. A survey undertaken by Saferworld and Interdisciplinary Analysts (IDA) 
in 2009 on public perceptions of security and justice found that the majority of 
respondents that did use community mediation and paralegal committees perceived their 
services to be extremely satisfactory and would use them again. Satisfaction and use of 
the services increased with the length of time that mechanisms were in place. Of 
respondents who used community mediation services, 64 percent found them very 
helpful, 90 percent said they had successfully received justice through the mediation and 
93 percent said they would use them again11. In addition, few cases settled through 
mediation had to be dealt with on multiple occasions.  
 
Despite these very real successes, in many cases donor-supported IJMs have simply 
replicated and even strengthened existing local power dynamics. When executed 
well, the process of mediation has effectively widened participation in decision-
making12, but this has been limited in several cases by inadequate training and poor 
programme management. Representation among those in positions of authority has 
remained largely unchallenged and centred on educated classes and local elites. In 
many cases, the same group of already-influential and privileged individuals are 
those that benefit most from the training that implementing NGOs provide. In 
Rupakhot VDC in Kaski, for instance, community mediators were members of 
political parties as well as road, school and water development committees. Each of 
these positions afforded them opportunities to access training and resources, which 
had in turn made them progressively more eligible for participation in future training 
and development programmes.  
 
In part, concentration of power among already-influential members of society is due 
to communities’ own choice to replicate traditional patterns of authority within these 
new systems. In Kaski, for instance, initial attempts made by TAF’s implementing 
partner to select females and Dalits (so-called ‘untouchables’) as mediators failed, 
because community members would not trust them with the authority to mediate 
disputes. Those involved in mediation programmes in Dhanusa and Panchthar 
expressed similar sentiments, saying that women, lower castes and the uneducated 
often do not “have the experience” necessary to mediate disputes properly and so 
people will not put their confidence in them. When TAF’s programme started, women 
themselves expressed this doubt about their own abilities. Since then, levels of 
female selection for training as mediators have risen.  
 

                                                            
11 IDA/SW 
12 De Voe, P.A. and C.J. Larkin, (2005) “Community mediation as a tool for addressing social exclusion 
in Nepal”, <http://law.wustl.edu/faculty/documents/larkin/criticalhalfarticle.pdf>, Accessed 22 October, 
2010. 
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The reluctance of many disputants to select these less-traditional decision-makers to 
mediate their cases suggests that demographic information that donors collect on 
mediators who are selected for training may not be indicative of deeper shifts in the 
attitudes of community members or the active roles that they are allowed to play. 
Mediators from marginalised groups may be trained, but rarely selected by 
disputants, because they lack either the education or traditional social standing to 
elicit the confidence of their broader communities.  
 
The implication, particularly if social pressure is not carefully managed as a part of 
mediation process, is that disputants from more marginalised groups may feel that 
their interests are inadequately represented or defended. Community Mediation 
Programmes (CMPs) are effective at maintaining and restoring the kind of social 
cohesion that is highly valued in Nepali society. The priority that they place on 
restoring relationships over assigning blame is certainly one of their strengths. The 
associated risk, however, is that social pressure is sometimes exerted to convince 
victims not to disrupt that social harmony. Weaker members of society are more 
vulnerable to this pressure. District research, particularly in Dhanusa and Panchthar, 
uncovered multiple cases in which caste-related power dynamics significantly 
influenced the results of mediation processes. In Dhanusa, for instance, several 
community members claimed that the CMCs were made up of elite and political 
powerful individuals, who accept bribes and regularly exercise their influence to keep 
cases of weaker disputants from reaching the authorities.  
 

 

CMCs and social pressure: A case study 
 
A man was working at a bank in Janakpur, Dhanusa on the 1 September when he 
received a call from his home in Naktavij VDC. His mother, who was running the 
shop they jointly owned, had been verbally abused and then beaten by several 
boys.  
 
After caring for his mother’s medical needs, the man reported the case to the 
police, who took the perpetrators into custody. Members of the community, 
including community mediators, intervened and pressured the man to ask for the 
perpetrator’s safe release. Explaining his decision to agree to their demands, the 
man said, “We are in a minority, lower caste here and the perpetrators were from 
a higher-caste. I have to live in this society and it would cause problems in the 
future if I brought a case against the powerful people in our community.”  
 
After the perpetrators were released from police custody, the man brought the 
case to the CMC, but was denied a fair mediation and received no compensation 
for the NRs5,000 that he had spent in medical expenses. He finished his story by 
saying,  “CMCs are not impartial here, because in my case they pressured me to 
release the perpetrator. They are showing their power. There is no impartiality 
with mediators. It’s a misuse of the whole mediation programme.” 

The voluntary nature of participation in mediation processes means that mediators 
are relatively unable to defend or advocate on behalf of less powerful victims. In 
cases where social hierarchy does play a significant role, particularly as it relates to 
women and children, paralegals may be a more effective means for ensuring that the 
rights of less powerful groups are recognised and upheld. PLCs generally involve a 
broader spectrum of women in society. Within these groups, ethnic and caste 
differences are somewhat subsumed under the more primary operative identity of 
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gender and PLCs do often take up the cause of lower-caste women within their 
communities.  
 
Despite the potential benefit of PLCs for challenging abusive local power dynamics, 
district research in areas where they are active suggests that very often these 
committees abuse their role as advocates and are a significant source of social 
disharmony and coercion, rather than protection and restoration. Much of this 
appears to be due to poor or inconsistent training and monitoring of paralegals. 
Within VDCs researched, only a handful of women had received any training and 
very often had not participated in all the components. Many paralegals appeared 
unclear about their responsibilities and how to effectively execute them. While they 
had received some training on issues related to women and children’s rights, they 
understood these only at a fairly superficial level and were not adequately equipped 
to challenge trends or effectively mediate related conflicts. Efforts at advocacy and 
mediation frequently involved leveraging their linkages with police and lawyers to 
make threats. In some areas, PLCs burned down marijuana crops, raided alcohol 
producers and surrounded suspected perpetrators, raining down abuse on them until 
they agreed to the PLC’s terms. These often-aggressive tactics have caused 
significant resentment among some community members. In Pumdi Bhumdi VDC in 
Kaski, for instance, community members filed complaints against the PLC saying that 
they were coerced into making agreements they did not want.  
 
There appears to be a delicate balance to be struck between maintaining social 
cohesion and ensuring that the rights of marginalised groups are advocated for and, 
where necessary, that blame is acknowledged and appropriately dealt with. 
Mediation often does involve the voluntary recognition of blame, frequently helped 
along by the value of maintaining social cohesion within a community. Where social 
hierarchy plays a more significant and abusive role, however, mediation may not be 
appropriate.  

 

When mediation is inappropriate: A case study 
 
In Kaski, the DRG proudly retold the story of a couple, reunited after fourteen 
terrible years of marriage. The husband had abused his wife sexually, mentally 
and physically for years. He kept control of the house keys, locking her inside 
their home and maintaining full control of their money. One day, he beat her so 
severely that her womb collapsed. The wife’s mental condition deteriorated and 
eventually she made the decision to leave her husband, preferring to wonder the 
streets and pick up odd pieces of domestic work, rather than remaining in her 
abusive relationship.  
 
The DRG was informed about the case and approached the woman’s husband 
and sons, each of whom claimed they desperately wanted their wife and mother 
to return. Upon locating the woman, the DRG convinced her to participate in 
‘mediation sessions’, in which they gradually coerced her to rejoin her family, 
pointing to her sons’ evident distress and calling upon her ‘motherly instincts’. The 
husband agreed to give her a set of keys and the DRG left satisfied. Whether the 
woman is satisfied remains a mystery.  

Beyond this, there is a real dilemma for donors and implementing NGOs regarding 
how they understand and engage with questions of local legitimacy as a part of 
broader efforts to build an equitable system of justice, which serves the needs of the 
country’s most vulnerable. On one hand, it seems sensible to invest in those 
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community leaders who are active and have some level of local legitimacy. On the 
other, investing in building their capacity results in building up their power base 
further. Can donors and implementing NGOs really invest in strengthening locally 
legitimate actors while also challenging their power by giving it out to others?  
 
If donors wish to contribute to lasting changes in power dynamics, which will allow for 
broader and more equitable access to justice, significantly higher investments must 
be made to build up not only the supply side of justice, but the demand side as well. 
Donors have, thus far, concentrated their efforts on strengthening justice providers, 
often without sufficient consideration for the context of power relations in which they 
function. Few have dedicated resources to understanding and seeking to shift 
attitudes among the users of justice mechanisms. Where those investments have 
been made, they have tended to be driven by the assumption that awareness raising 
and attitude change can happen with one or two isolated events. TAF is perhaps the 
notable exception to this trend. The result is that community members in areas where 
their mediators worked expressed far higher levels of ownership over the mediation 
process and were able to clearly articulate how it should and should not function, 
avoiding certain obvious pitfalls of bias and coercion.  
 
4.4  Assumption 5: New IJMs will have a positive effect on ‘marketplace’ for 
justice – and will ultimately lead to more access to justice 
 
There is limited evidence that new IJMs are having a significant positive impact on 
the behaviour and practices of other justice providers, either informal or formal. 
Among an increasingly complex and multi-layered marketplace of informal justice 
providers, donor-supported IJMs are but one from which users shop in order to better 
their chances for receiving favourable results. Little investigation has been conducted 
into how these systems compete and co-operate with one another. Very often, the 
same individuals are involved as providers in multiple systems and users may pursue 
their case with several systems at once. In some cases, mediation practice has 
influenced the process by which traditional systems hear cases. In Kaski, for 
instance, the Thomodi samaj follows many of the ‘ground rules’ set out by TAF’s 
mediation programme. When a decision cannot be mediated, however, final decision-
making authority remains largely arbitrative and under the control of the samaj’s 
president. TAF and the DANIDA-funded NGO, CeLRRd, have made some efforts to 
link CMCs with TDRMS by involving elders, community and religious leaders 
associated with traditional systems in trainings. For the most part, however, 
promotion of linkages between these two types of systems is not embedded 
strategically in donors’ approaches. 
 
Beyond the local level, it is far less clear that donor-supported IJMs have had any 
significant impact on improving the functioning of the formal justice sector. IJMs have 
largely not been regarded as a part of Nepal’s system of justice13, but rather as stop-
gap measures while the country waits for its Constitution to elucidate what form the 
formal sector will take. A Mediation Bill, currently with the Constitutional Assembly, 
may begin to shift this perception, though its focus is primarily on court-referral 
mediation. Similarly, a recent Concept Paper drafted by the Judicial Committee, 
which recommends that Nepal’s judicial system should be made up of four levels, 
including Mediation Centres at the most local levels, may be indicative of a move 
towards integrating mediation practice into the broader framing of Nepal’s judicial 
system.  
 

                                                            
13 DANIDA interview 
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For the most part, donors have invested very little time in understanding and 
strengthening the links between formal and informal justice systems. TAF’s 
programme began with the intention of working through VDCs, but decided instead to 
work through local NGOs when these began breaking down. Programmes like 
UNDP’s court-referral mediation (CRM), which have explicitly sought to strengthen 
links between formal and informal systems, appear to have minimal impact on 
decreasing court caseloads. According to the Kaski District Court’s records, only 3.43 
percent of cases that were legally eligible for mediation were referred. Of those, 17 
percent were resolved by mediation, meaning that only 0.56 percent of those cases 
that were legally eligible for mediation were resolved by CRM.  
 
The link between informal and formal justice sectors ironically appears to be most 
problematic in areas where PLCs operate. Again, this appears to be particularly due 
to inadequate or poor training and monitoring of participants. Annual statistics 
collected by the Women’s Development Organisation (WDO) suggest that paralegals 
frequently deal with serious criminal cases, but that relatively few of these are 
referred to the WDO or the District Resource Group (DRG). Out of 1,400 cases that 
PLCs dealt with in Kaski, 65 cases were of a serious criminal nature14, but only 21 
cases were referred to these authorities. Similarly, in Baradpokhari VDC in Kaski, 
PLCs claimed to have dealt with three cases of child rape. These were not, however, 
the cases that they had referred to the WDO/DRG. At least some cases were 
referred directly to the police or district court. When this happened, however, the 
WDO/DRG frequently remained unaware of these cases and often refrained from 
intervening or following up with victims to ensure that they received fair justice within 
the formal sector. 
 

 

Absent or ineffective links between formal and informal systems: A case 
study 
 
In early 2010, in Baradpokhari VDC, Kaski district, an 18-month-old girl was 
attacked and molested by a passing old Sadhu, from the higher Brahmin caste. 
The girl cried out before the man could complete the act, but her hyman was 
broken. Women, many of who belonged to the village PLC, were working in a 
nearby field. They heard her scream and came running. They immediately called 
the police, who located and arrested the Sadhu. After a few days, however, the 
Sadhu was released and sent on his way with the police claiming that he was too 
old to keep in custody.  
 
When the DRG was questioned about this case, they claimed not to have known 
about it until after it had been referred to the police. Even then, however, they 
made no efforts to find out how the case had been resolved or to ensure that the 
victim and her family received the justice they deserved. They apparently told 
paralegals that they should, in future, refer cases through them, but only two 
months later discovered that another criminal case had been referred directly to 
the police without them being informed. Again, they failed to follow this case up 
with members of formal judicial system at the district level. 

Questions of how and whether the variety of formal and informal justice systems are 
linked are likely to become more pressing as the expectations of Nepalis rise with the 
hopeful passing of a Constitution. It remains difficult to know whether the positive 

                                                            
14 These include trafficking (4 cases), rape (9), incest (3), child marriage (6) and child abuse (43). When 
domestic abuse is added to this, the total number of cases dealing with serious criminal matters jumps 
to 471. 
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influence that donor-supported IJMs have had will be sustained when donors and 
implementing NGOs reduce or withdraw their support. Donors need to remain flexible 
to the changing environment of justice provision in Nepal, but it seems irresponsible 
to set up new systems without the intention of maintaining support for them over a 
reasonable period of time, particularly when donors also do not have an adequate 
appreciation of their impact on broader power and conflict dynamics at the local level. 
Equally, it is certainly short-sighted to invest so much in community mediation and 
paralegal programmes without, for instance, building the capacity and commitment of 
police to manage cases that are referred to them. 
 
6.  Implications for ongoing conflict dynamics  
 
It remains unclear to what extent donors’ initial motivation for supporting the creation 
of new IJMs was driven by the desire simply to deliver justice within a conflict context 
or, more fundamentally, to mitigate against local grievances, which might escalate 
and contribute to the country’s broader conflict. Donors’ decision to continue support 
to these systems, however, appears to have included very few efforts to consider 
conflict dynamics.  
 
With the exception of a few donors, most notably TAF and DfID, donor-supported 
IJMs are now no longer contextualised as central to the country’s need for ongoing 
peacebuilding efforts. TAF’s programme is couched in peacebuilding terms and 
mediators are trained in basic peacebuilding concepts, as well as in the mediation 
process. Mediators in areas where these programmes are active report that they now 
seek not only to resolve conflicts, but to promote peace15.  
 
Beyond these programmes, however, few donors or implementing NGOs have 
demonstrated a more explicit appreciation for the central and historical role judicial 
authority has played in defining and legitimising systems of ethno-cultural privilege 
and marginalisation, which were at the heart of Nepal’s conflict. Indeed, the roots of 
Nepal’s conflict lie in the persistent inequality suffered particularly by lower-caste and 
non-Hindu ethnic groups, whose laws, practices and traditional leaders have been 
systematically driven out of the Hindu legal system.  
 
Failure to appreciate the historic use of Nepal’s judicial system to systematically 
discriminate against its less powerful citizens and, therefore, the relevance of today’s 
efforts to build a transparent and accountable judicial system is itself a failure to 
understand the conflict and the need for ongoing peacebuilding efforts. Support to 
justice provision in Nepal needs to be made far more conflict sensitive by 
understanding local power and conflict dynamics. By ensuring that available justice 
systems are capable of addressing the grievances of Nepal’s most vulnerable, they 
contribute enormously to preventing the flaring up of further violent conflict.  
 
7.  Conclusion 
 
Donor-supported IJMs have clearly made some positive contributions to the ability of 
Nepal’s citizens to access some form of fair and transparent justice. For the most 
part, they remain popular with both donors and users, partly because they do avoid 
some of the pitfalls of alternative formal and traditional justice systems. These 
positive contributions, however, do appear to be rather limited. The geographic 
spread of new IJMs means that they cannot hope to meet many of the inadequacies 
of either the formal system or TDRMs. Moreover, their impact on the ‘marketplace’ of 
justice is mixed, at best. While people do clearly access new IJMs where they are 

                                                            
15 Pact (2006), “Community Peace Building in Nepal: Lessons Learned”.  
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available, they often pursue their case with other systems simultaneously. The 
gradual mixing of systems suggests that new IJMs may, over time, fuel demand for 
more effective and legitimate justice systems, but it is likely that they too will be 
corrupted at least somewhat in the process. 
 
What is more concerning is that there seems to be relatively little understanding of 
the wider context in which projects are being delivered. Few mappings or analyses of 
the broader range of formal and informal justice providers have been conducted and 
donors appear largely unaware of the historic and contemporary links between the 
country’s judicial system and ongoing conflict dynamics. As a result, there is little 
consideration of how these programmes might contribute, either positively or 
negatively, to conflict prevention and peacebuilding efforts. Rather than changing the 
local power dynamics, therefore, many new IJMs fall into the same patterns of 
inequality and simply provide another forum through which often-abusive power can 
be played out.  
 
Just as donors appear to have very limited understanding for the broader context in 
which new IJMs operate, they have given very little consideration to how these 
systems contribute to strengthening a broader system of justice. Donors have no 
common conception of what they hope Nepal’s judicial system will look like. This is 
not primarily because there is no coordination among donors, but because each 
donor appears to lack a vision for themselves. It may be unrealistic to think that 
donors might create a unified strategy for donor support to both the formal and 
informal justice sectors, particularly given the uncertainty caused by the absence of a 
Constitution. Nevertheless, justice-related support would surely be more effective if it 
was shaped by a longer-term vision and was less reactive and opportunistic. Such an 
approach must include an explicit consideration for the links between formal, 
traditional and various new IJMs and should also balance supply-side interventions 
that strengthen and reform justice providers with demand-side interventions that 
boost public awareness, knowledge and engagement. 
 
Questions regarding donors’ support for IJMs in Nepal are not relevant for that 
country alone. The international community make decisions on justice-related 
support in many fragile and conflict-affected states. If it is the case in Nepal that 
decision-making about justice-related support is being made on the basis of over-
simplistic assumptions and a poor information base, similar mistakes may be present 
elsewhere. 
 
The Nepal example elucidates several broader conclusions for donors’ support of 
IJMs internationally. First, decision-making should be based on much better 
information and analysis about the types and functions of different justice providers, 
both formal and informal. This must include an understanding of how various actors 
manoeuvre as both providers and users of multiple systems, often in tandem. Donors 
need to develop methods and mechanisms to systematically assess the informal 
justice sector and to understand how IJMs fit into the wider justice system. Such 
analyses need to be repeated regularly.  
 
Second, donors need to think about the conflict prevention and peacebuilding impact 
of their support for justice provision. Justice is always relevant to conflict dynamics in 
fragile and conflict-affected states. At the very least, the international community 
should have a sound understanding of the local context so that their interventions 
can be designed and implemented in a conflict-sensitive manner, which strengthens 
relations rather than perpetuating divisions between groups. 
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Thirdly, donors should avoid starting from the perspective that the problems with 
TDRMs make it impossible to work with them. After all, donors are often willing to 
work with highly dysfunctional formal systems. Rather, donors should first consider 
whether it is possible to collaborate with TDRMs in a sensitive way that builds upon 
their positive attributes like their geographical accessibility, familiarity and cultural 
acceptability, and addresses their problems. They should also consider whether it is 
possible to strengthen linkages between the formal sector and TDRMs. 
 
Lastly, there is a need for better, but not necessarily more, monitoring and evaluation 
and lessons learning. Existing evaluations have tended to focus on the achievement 
of project-level objectives against lower-level indicators and do not measure the 
broader impact of these mechanisms. Evaluations, therefore, need to look at some of 
the bigger questions, including how new IJMs fit within or alter, either positively or 
negatively, existing power dynamics as they relate to justice provision at the local 
level. They also need to look much more closely at user perspectives of IJMs and the 
role they play within the wider system of justice. Ultimately, however, better 
evaluation will only improve the situation if there is a culture of learning among 
donors on the ground and willingness to act on the findings, basing their 
programming on more detailed and context-specific information. 
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